Accountability: the aching tooth?

By Gabriele Cipriani
Background

1). The EU and national budgets belong to the same ‘category’. They are both
financed by the same taxpayers to achieve objectives of public interest.

For Structural Actions, the objective is set by the Treaty. It is to support national
actions leading to the strengthening of economic and social cohesion, aiming at
‘reducing disparities between the levels of development of the various regions [and
the backwardness of the least favoured regions or islands, including rural areas].”?

In short, here the objective is ‘Closing the gap’ between regions.

2). The EC Treaty has foreseen two main 'eligibility checks’ to establish whether a
policy that does not fall within its exclusive competence (like Structural Actions) can
be financed by the EU budget.

The first is purely financial. Any policy must be capable of being financed within the
limit of the Community's own resources. [Article 270 TEC]

The second is more complex. According to the principle of subsidiarity, a policy is
financed by the EU budget only if there is an added value as compared with
funding from the national budgets. ® However, even where this condition is fulfilled,
Community intervention must be reduced to the "minimum" (principle of
proportionality). [Article 5 TEC]

' The author is an official of the European Court of Auditors. These speaking notes, which do not
necessarily represent the Institution’s position, were the basis of the author’s presentation to the
European Parliament’'s Committee on Budgetary Control on 6 May 2008. For a more detailed
analysis of the topics discussed, see Cipriani G. (2006) - The Responsibility for Implementing the
Community Budget, CEPS Working Document No. 247, Centre for European Policy Studies,
Brussels and Cipriani G. (2007) - Rethinking the EU Budget: Three unavoidable reforms, Centre
for European Policy Studies, Brussels.

% See Article 158 of the Treaty establishing the European Community (TEC).

% According to Article 5 TEC, “In areas which do not fall within its exclusive competence, the
Community shall take action, in accordance with the principle of subsidiarity, only if and in so far
as the objectives of the proposed action cannot be sufficiently achieved by the Member States and
can therefore, by reason of the scale or effects of the proposed action, be better achieved by the
Community. Any action by the Community shall not go beyond what is necessary to achieve the
objectives of this Treaty.”



3). ‘Shared management’ is a direct consequence of the subsidiarity/proportionality
principles.

However, ‘Shared management’ is no more than an implementation method.

It is worth recalling here the so-called ‘delegation principle’ as set out by the
Financial Regulation *.

- Implementing tasks delegated must be clearly defined and fully supervised
as to the use made of them.

- The delegation implies effective and efficient internal control and an
adequate organisational structure.

According to the EC Treaty, the Commission, which “shall implement the budget””>,

has final responsibility. “The implementation methods should guarantee that the
procedures for protecting Community funds are complied with, whatever the entity
responsible for all or part of this implementation and must confirm that final
responsibility for budgetary implementation lies with the Commission in accordance
with Article 274 of the Treaty”. ©

Article 274 TEC has been modified three times since 1957, by the Treaties of
Maastricht (1992), Amsterdam (1997) and Lisbon (2007). However, each time the
Commission’s final responsibility has been confirmed.

Under “shared management” arrangements, member states have the obligation to
ensure the day-to-day management of the actions funded, including providing for
an effective and efficient internal control system. The Commission has to supervise
the operation of these systems according to regulatory requirements.

Legislation provides a clear sharing of roles.

* See Articles 54(1), 60(4) and 66(3) of Council Regulation (EC, Euratom) No 1605/2002 as
amended by Regulation No 1995/2006 of 13 December 2006.

® See Article 274 TEC and Article 53(1) of Council Regulation (EC, Euratom) No 1605/2002 as
amended by Regulation No 1995/2006 of 13 December 2006.

® See Financial Regulation No 1605/2002, recital No 16. The Commission's full responsibility is
reiterated in recital No 37. Several judgments of the European Court of Justice have confirmed this
interpretation (see for example Case-law C-16/88, the Commission/Council, 1989 European Court
reports 1-3457, point 15; Case-law C-106/96, United Kingdom v. Commission, 1998 European
Court reports, 1-2729, point 15).



How assurance will be built up

The following Figure presents the 2007-13 assurance system for Structural
Actions.
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This is the 'latest fashion' in a process started in 1995 (Sound and Efficient
Financial Management Programme, SEM 2000) to set down minimum standards of
financial control by the member states of operations co-financed by the Structural
Actions. One of the main results was the adoption of Commission Regulation (EC)
No. 2064/97. Commission Regulation (EC) No. 438/01 confirmed and developed
the same basic principles.



The new legislative provisions for 2007-13 7 are meant to strengthen, once again,
the control environment. In particular there is the requirement for the member
states:

(a) to provide, and the Commission to assess, the ex ante compliance
assessments on systems before a first interim payment to a member state is made;

(b) to designate for each programme an audit authority working under an agreed
audit strategy, which

- reports audit results (including an error rate), and

- submits an annual audit opinion on the functioning of the systems to the
Commission. &

The assurance system requires in particular that member states' claims pass
through several checks before they can be presented for reimbursement to the
Commission °.

The declaration of expenditure by member states takes the form of accounts
certified by a technicallg competent department or body functionally independent of
the spending agency. '

This internal control model is based on the idea of a ‘single audit’, which implies
that assurance is built up at each stage, in accordance with a division of tasks.
‘Reliance’ is in this context the ‘key’ word.

” Council Regulation (EC) No 1083/2006 and Commission Regulation (EC) No 1828/2006.

® It should also be mentioned that, as a result of the Interinstitutional agreement on the 2007-13
financial perspective of 17 May 2006 (Article 44), “As part of their enhanced responsibilities for
structural funds and in accordance with national constitutional requirements, the relevant audit
authorities in Member States will produce an assessment concerning the compliance of
management and control systems with the regulations of the Community”. This obligation has
been introduced in the Financial Regulation, though with a less stringent wording, by stating that
member states shall ‘produce an annual summary at the appropriate national level of the available
audits and declarations” (see Article 53(b)(3) of Council Regulation (EC, Euratom) No 1605/2002
as amended by Regulation No 1995/2006).

® The general principles set out by the Financial Regulation provide that members states shall “(a)
satisfy themselves that actions financed from the budget are actually carried out and to ensure that
they are implemented correctly; (b) prevent and deal with irregularities and fraud; (c) recover funds
wrongly paid or incorrectly used or funds lost as a result of irregularities or errors; (d) ensure {(...)
adequate annual ex post publication of beneficiaries of funds deriving from the budget. To that
effect, the Member States shall conduct checks and shall put in place an effective and efficient
internal control system (...)” (see Article 53(b)(2) of Council Regulation (EC, Euratom)
No 1605/2002 as amended by Regulation No 1995/2006).

"% See Article 42 of Commission Regulation (EC, Euratom) No 2342/2002 laying down detailed
rules for the implementation of Council Regulation (EC, Euratom) No 1605/2002 on the Financial
Regulation applicable to the general budget of the European Communities.



One would expect successive reforms to have made national systems correspond
to EU requirements and the Commission’s supervisory role to have taken due
account of the risks associated with the management environment and the nature
of the actions financed.

Furthermore, Structural Actions require co-financing by member states, thus
reinforcing their interest in applying the rules satisfactorily.

The following table presents the situation for the 2007-13 programming period.
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Hence, the €344,4 billion for Structural Actions are closely linked to the
€143,6 billion of national co-financing.

For every €10 of EU expenditure in this area, another_€4 are spent (on average)
from the national budgets.



However....

1). The European Court of Auditors continues to record a high 'error' rate (at least
12 % in 2006). Although this does not represent an estimate of fraud, it seems
actually to be too high to be considered “tolerable”.

This situation is recognised by the Commission, which furthermore considers that
for the 2000-2006 programming period, errors already made will continue to affect
payments which will be made up to 2010.

2). If the reimbursement of expenditure to Structural Actions projects is subject to
material error, this is because :

- Control systems in member states are not sufficiently effective,

and
- this is not compensated by adequate supervision by the Commission.'?

3). It should be noted that many ‘errors’ relate to an incorrect application of national
rules.

For the ERDF and the Cohesion Fund, over a third of the errors are linked to
breaches of rules on public procurement.

This raises concern not just in respect of the national ‘cofinancing’ part, but also in
respect of national actions that are not co-financed. For many countries EU
expenditure on cohesion represents a rather limited part of their total expenditure in
this area.

The problem is therefore not ‘restricted’ to the EU budget. One could then say: EU
and national budgets are all in the same boat.

! See the Action plan to strengthen the Commission's supervisory role under shared management
of structural Actions, COM (2008) 97, point 8.2, page 9.

'2 See ECA Annual Report 2006, paragraphs 6.38-6.39.

'3 See the speech by Mrs. Hiibner of 25 February 2008 before the European Parliament’s
Committee on Budgetary Control (document SPEECH/08/100).



Where the problem lies

If one looks at the ‘map’ of the ‘errors’ (see annex 6.1 of the ECA Annual Report
2006), it will be seen that they are mostly generated at the level of the
management and certifying authorities.

Most of the ‘red’ cells are in this area. And as Mr Barnier observed when he was
Commissioner responsible for regional policy, good and bad administration are not
a question of geography .

In response to the ECA 2006 Annual Report, the Commission indicated that in
relation to the volume of funds “between 20 and 35 % [of systems are] satisfactory,
around 60 % in need of improvements to correct material deficiencies in key

controls, and around 10 % seriously deficient”®.

In conclusion, a large number of systems, representing a significant part of the
funds, do not yet reach minimum standards for legality of spending.

“See Mr Barnier's speech to the conference on sharing responsibility for the decentralised
management of the Structural Funds (document SPEECH/00/202).

'*See ECA 2006 Annual Report, Commission’s reply to paragraph 6.35.



The 'Contract of confidence'

The difficulty of putting systems in line with requirements is shown by the
development of the ‘Contract of Confidence’, an initiative launched by the
Commission in 2002 as a way of implementing the ‘single audit concept’.

For national systems to achieve this “triple-A rating”three conditions must be met :

- the Commission has reasonable assurance that the systems comply with
the requirements;

- the national authorities have drawn up a satisfactory audit strategy, and

- the member state provides an adequate basis for assessing the effective
implementation of the audit strategy and sets out conclusions with regard to the
functioning of the systems.

In exchange, the Commission will no longer carry out audits of the functioning of
the systems of the managing and paying authorities for the programmes covered,
nor of operations in such programmes, unless exceptional circumstances arise.

Undoubtedly such arrangements increase accountability, as the Commission will
directly certify the systems charged with implementing the EU budget. As the

Commission has stated, this initiative "has created a bench-marking procedure”. '®

One would actually expect all systems to be ‘certified’ as complying with the
requirements of the 'Contract of Confidence'. As such, one could consider that
these requirements are in line with the Financial Regulation and the specific 2000-
2006 legal basis. It should also be noted that the principle of the 'Contract of
Confidence' is recognised in the 2007-13 financial rules (see Article 73(3) of
Regulation No 1083/2006).

However, this “quality label” has only recently been obtained for only 10 % of
ERDF funds (and for only 6 member states, with no main beneficiaries among
them). No ESF programmes, which represent a tenth of the Community budget,
are included.

This also means that, contrary to expectations, in general the Commission’s level
of audit activity cannot be reduced significantly.

'®See Joint Audit Strategy for Structural Actions (2007-2009), March 2007, page 10.



Threats to full accountability

1). In pure legal terms, the sharing of roles between Commission and member
states does not undermine the Commission’s final responsibility in implementing
the EU Budget. But in practice, it does.

The fact is that, despite a chain of controls and certifications involving the member
states and the Commission in a logical sequence, assurance has not been attained

yet.

In fact, the assurance model, conceived as an integrated ‘single audit’ system, has
developed into different pieces of internal control which in many cases have proved
not to be reliable. Therefore, the last in the chain, the Commission, cannot fully rely
on prior control stages. No assurance, no full accountability.

The combination of the absence of genuine controls on the management of the
budget, together with the specific responsibilities entrusted to the member states
(for example, the Commission has no practical influence on the set-up of national
management and control bodies), has led the Commission to interpret the concept
of responsibility as basically limited to the implementation of the specific tasks that
it considers to be its exclusive responsibility.

Full accountability cannot be reached by decree.

2). ‘Shared management’ arrangements assume that both the Commission and the
member states share the same objectives. They should ideally be partners and not
counterparts. But the requirement to put in place adequate systems, operating
effectively, may be overridden by other considerations.

For example, absorption is an implicit objective of Structural Actions.'” The N+2
rule is a "risk" in this respect for the member states, thus creating a tension with
regard to the legal spending requirements.

"It is interesting in this respect to recall the conclusion arrived at by the “Committee of

Independent Experts” in 1999 with a view to contributing to improving the management by the
Commission ' : “The ceiling of expenditure in each Member State is also a target (...). There is
pressure on the national administrations to find and on the Commission to accept sufficient
projects to attain the predetermined levels of expenditure in each Member State (...). The
legislative and administrative development of the Structural Funds tends to the conclusion that the
balance of decision-making power and effective control of direction and expenditure has passed
decisively to the Member States” Committee of Independent Experts (1999), points 3.15.6 and
3.22.1.



Moreover, this rule, which is intended as a discipline to ensure that spending is well
planned, sets up an incentive for the member states and the Commission to favour
activities where spending can be undertaken with relative ease.'®

3). Because of multi-annuality, today's system tends to concentrate activity at the
beginning of the financial programming (allocation of funds to programmes) and
towards the end (closure process).

But then it may be too late. What's done is done.

As shown earlier, the main problem is that ‘preventive’ actions are either
insufficient or ineffective. And the ‘Contract of Confidence’ initiative is not yet a
‘success story’.

Key points are:

- an early, adequate set-up of systems, and, in particular, carrying out
sufficient day-to-day checks on the reality of expenditure;

- awareness by beneficiaries/responsible authorities of the requirements to
be met and,

- a prompt ‘translation’ of audit results into corrective measures going
beyond the specific cases of error, and addressing systemic weaknesses. The
follow-up of irreqularities uncovered by the ECA during the DAS exercise is a
minimal requirement. It will have no decisive impact if systemic weaknesses are
not addressed.

Once again, in the end the decisive factor will be the capacity of the Commission to
ensure a full supervisory role.

It should be noted that for the 2007-13 Structural Actions the Commission should
be able to thoroughly assess in a short time (otherwise the documents are deemed
approved) several hundreds of key documents (audit strategies, systems
assessment, annual control reports and annual opinions of the audit authority). It
should also take appropriate action on the basis of this significant amount of
information. '°

'® See in this respect ECA Special Report No 1/2007 concerning the implementation of the mid-
term processes on the Structural Funds 2000-2006. The Economic and Social Committee
observed that, to avoid cancellations of appropriations, national authorities “are inclined to make
hasty decisions on projects of dubious value, sometimes with the tacit cooperation of the
European Commission” (see Economic and Social Committee, Opinion on the Proposal for a
Council Regulation laying down general provisions on the European Regional Development Fund,
the European Social Fund and the Cohesion Fund — 6 April 2005, ECO/150, point 3.5.17). Similar
considerations have been expressed in the study “The Structural Funds in Southern ltaly”,
European Parliament, 15 March 2008.

'® The Commission’s services identified assurance on the set-up and the functioning of the
management and control systems for the 2007-2013 as one of the priorities for 2007 (see Joint
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4). Systems requirements have been intensively regulated for 10 years at least.

The main problem does not seem to be the legal framework, but rather its
implementation.

Current problems cannot really be attributable to legislative gaps. One should not
expect that increasingly tight provisions can make up for insufficient supervision.

There is no doubt that the new legislative framework can contribute to reinforcing
the framework for assurance. But the problem will not solve itself, just because
there is a new set of legal requirements.

Audit strategy for Structural Actions for 2007-2009, page 8). This same document stresses
however that “The risks are that the new procedures will not be fully understood, that they will not
be properly complied with and that the responsible bodies will not have the know-how and/or
resources to apply them correctly. For ERDF and Cohesion Fund, there are also specific risks
linked to the concentration of Funds in two Member States, Poland and Spain, which together will
account for about 30% of these Funds, and to the volume of funds which will be managed by the
two new Member States, Bulgaria and Romania.” (see page 18).

11



Financial corrections, a shortcut for accountability?

There is a tendency in the EU finances system to seek for assurance mainly ex-
post. Much focus is put on the “conformity clearance” (Agriculture) or on the
“closure” of programmes (Structural Actions). °

The Financial Regulation may be interpreted as giving to financial correction
mechanisms the function of making good any loss to the Community’s budget.
Financial corrections would thus represent more than an “extrema ratio”’. Indeed,
the Financial Regulation provides that “In order to ensure that the funds are used in
accordance with the applicable rules, the Commission shall apply clearance-of-
accounts procedures or financial correction mechanisms which enable it to assume
final responsibility for the implementation of the budget.”®’

The imposition of financial corrections is a key aspect of the Commission’s strategy
for ensuring the legality of spending ?. Financial corrections are meant to
constitute an essential counterweight to the delegation of responsibility to the
member states and would thus provide reasonable assurance regarding the
legality, regularity and sound financial management of the measures financed.

Three questions could be raised in this respect.

1. Is this tool sufficiently “dissuasive”?
2. Is it “exhaustive™?
3. Is it a “cure-all”?

1) Dissuasive. Financial corrections are not a sanction system. The highest risk
associated with them is that EU money will have to be paid back by member
states. In practice, a financial correction may represent either a “net” reduction of a
member state’s global financial envelope or, more frequently, a simple substitution
of new projects for ‘incompliant’ ones.

% For example, in response to the ECA 2006 Annual Report (paragraph 1.41), the Commission
has indicated that “The findings presented by the Court show the situation at a particular point in
the execution of these control processes. A large proportion of the errors are likely to be corrected
through the operation of the multi-annual corrective system.”

' See Articles 53b(4) (shared management) and 53c(2) (decentralised management) of Council
Regulation (EC, Euratom) No 1605/2002 as amended by Regulation No 1995/2006 of
13 December 2006.

*2 For example, in its Communication on a roadmap to an integrated internal control framework the
Commission pointed out that “when a Member State fails to adequately address the risk of error,
the Commission will protect the EC budget by rigorously applying the existing provisions for the
suspension of payments and financial corrections” (see European Commission, Communication
on a roadmap to an integrated internal control framework, COM (2005) 252 final, page 7).

12



What happens to the ‘incomEIiant’ projects is a different story. Whether, in line with
the regulatory requirements?®, final beneficiaries will have to reimburse the funds
received is left in practice to member states. 2*

In the end, the final beneficiary may well feel no impact whatsoever. In this case, a
financial correction will have the effect of increasing national spending, thus
representing further expenditure for the taxpayer.

2). Exhaustive. It is difficult to know whether such corrections “restore a situation
where 100 % of the expenditure declared for cofinancing from Structural Funds is

in line with the applicable national and Community rules and regulations”. ?°

Further enquiries are going on at Commission level to produce a global picture of
both the Commission’s and the member states’ actions in this respect.

Only then could one have a better idea as to whether recoveries are in line with
ECA findings, and if the systems process fully and properly all irregularities
uncovered, or, on the contrary, if there are discrepancies requiring the Commission
to take action in the next years through its audits.

3). Cure-all. It should be stressed that financial corrections are in fact an indicator
of whether a policy has been successfully implemented. In reality they are proof of
missed opportunities. As a matter of principle, one should not welcome a situation
where a significant amount of the EU budget has to be reimbursed because of
irregularities.

In any event, financial correction mechanisms will only target legality issues. Value
for money concerns, in particular impact achievements, are left aside. And this is a
significant limitation.

%8 Regulation No 2988/95 (Article 4(1)) on the protection of the European Communities’ financial
interests requires the member states to withdraw any advantage wrongly obtained by a beneficiary
and to ensure that amounts wrongly received are reimbursed. Similarly, the Financial Regulation
(Article 53b(2)(c)) requires member states to “recover funds wrongly paid or incorrectly used or
funds lost as a result of irregularities or errors”.

2% For example, in the area of agriculture spending, the Commission has indicated in response to
the ECA 2006 Annual Report (paragraph 5.76) that the conformity procedure “is not a mechanism
by which irregular payments to beneficiaries are recovered, which according to the principle of
shared management is the sole responsibility of Member States”.

%5 Whereas one of the key assumptions underlying the Commission’s proposal concerning the
2007-13 financial framework was precisely that “pooling national resources at EU level can bring
major savings for national budgets” (See European Commission, Communication on the Financial
Perspective 2007-13, COM(2004) 487, page 5).

%6 See Guidelines on the principles, criteria and indicative scales to be applied by Commission
departments in determining financial corrections under Article 39(3) of Regulation (EC)
No 1260/1999, document C(2001) 476 of 2.3.2001, page 1.

13



The substitution of “new” projects for “irregular’” ones makes the implicit assumption
that these new projects are less error prone than the old ones. The question is
whether this is confirmed in practice.

Financial corrections tend to correct specific uncovered irregularities. There is a
risk of not seeing the wood for the trees. They may limit the damage, but they do
not resolve systemic problems, especially if they are applied at the end of the
programming period. If systems have not operated in line with the requirements,
this cannot be corrected ex-post.

Indeed, financial corrections come after the event. As Mr Aigner observed: “The
(...) disadvantage of ex-post control increases with the time lapse between the
date on which expenditure is made and that on which it is queried” #’. Indeed, the
financial correction process is a lengthy one. For example there are still a number
of cases relating to the 1994-1999 closure process. 2 And there may be a
significant difference between what has been announced and estimated in the first
place and what is actually recovered. Also, financial correction procedures incur
administrative costs (at the level of both the Commission and the member states).

It must therefore be concluded that the possibility of imposing financial corrections
does not, by itself, ensure the legality of the operations financed by the budget.
They are only a limited means for repairing the damage to the Community's
budget. *®

& European Parliament, The case for a European Audit Office, Introduction by Heinrich Aigner,
Vice-Chairman of the Committee on Budgets, Luxembourg, 1973, point 12.

*8 Concerning agriculture spending, the ECA indicates in its Annual report 2006 (see paragraph
5.78) that the Commission’s conformity decisions are not complete for any year later than 1998.

# The European Parliament wondered for example “if the current system of financial correction is
sufficient to encourage Member States to combat fraud and irregularities” (see European
Parliament, Resolution of 10 April 2002 on the discharge for implementing the general budget of
the European Union for the financial year 2000, para. 78).The Court of Auditors observed that the
financial corrections could provide no more ‘“than a limited, auxiliary contribution to the necessary
rigour of everyday management. Their effectiveness is essentially dependent on the number of
checks performed. Furthermore, since financial corrections would intervene only after the fact,
they could not be enough on their own to make good all the consequences of any transactions that
might be implemented even though they did not meet the necessary regulatory requirements” (see
European Court of Auditors, Opinion No 2/2005 on the proposal for a Council Regulation laying
down general provisions on the European Regional Development Fund, the European Social Fund
and the Cohesion Fund, paragraph 14).
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Summing up

The EU budget is based on the principle of added value compared to national
budgets.

Full accountability, a principle of public finances, is necessary to ensure the
achievement of ‘European’ objectives.

The lack of full accountability is the result of different factors:

- ‘Shared management’ has evolved towards ‘separated management’;
- Lack of assurance on spending, and

- Unclear policy objectives.

Prevention and supervision seem to be the two key areas to improve.

1). Reputation risk.

There are very good reasons to lower drastically the error rate.

The first concern relates to the so-called ‘Reputation risk’. Continuous high error
rates undermine the credibility of EU spending, and indeed of the EU as such.
Instead we should aim at increasing citizens’ awareness of both the benefits and
the costs of EU actions.

A high ‘error rate’ is not just a problem for the EU budget. National budgets share a
common interest in putting in place adequate management and control structures,
the more so for Structural Actions because of national co-financing.

2). Leqgality of spending: a key condition for effectiveness.

Legality of spending is a key condition for effectiveness. But It cannot be achieved
simply by applying financial corrections. It requires effective implementation of
systems and, above all, adequate supervision.

3). ‘Value for money’ concerns.

In the last years most of the efforts have been put into trying to achieve ‘legality’ of
spending. This is a necessary, although not sufficient, condition for achieving policy
objectives. Indeed, as it has been observed by the Commission’s Vice-President
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Kallas, ‘“there can be projects, brilliantly executed in terms of formal rules and
formulas, but still failing in achieving any objective, and vice versa”.*

One must recognise that in this respect accountability is even weaker. Value for
money has become a kind of ‘poor relation’.

As indicated earlier, the raison d’étre of the EU budget (and of the Commission’s
management powers in respect of it) is that it can achieve better results than
national budgets. The prime overall risk to the European Commission should not
be that it will fail to obtain the annual discharge for its management of the Funds *',
but rather that the objectives attached to the EU budget will not be met.

The question of accountability is entirely dependent on the answer we give to the
question: what is the EU budget for? Indeed, the point is not just ‘who’ should be
accountable towards the budgetary authorities, but also ‘for what’. Should, for
example, questions like ‘how far have Structural Actions contributed to ‘closing the
gap’ be part of a normal process of rendering the accounts?

The incoming review of the EU Budget represents above all a chance to put in
place the conditions for improving effectiveness of EU funded actions. Greater
accountability will be the natural outcome of progress towards a better EU budget.

% See Mr Kallas’ speech of 23 October 2006 before the European Parliament’'s Committee on
Budgetary Control (document SPEECH/06/625).

%'See Joint Audit Strategy for Structural Actions (2007-2009), March 2007, page 6.
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The EU Budget reform

In this perspective the following should be considered.

1). One EU budget, one final responsibility.

If the EU budget has to achieve specific objectives of public interest for Europe,
this presupposes that there should be no exception concerning full accountability,
which is a fundamental condition for good management. Therefore, one budget,
one final responsibility.

The solution seems to be, not to ‘separate’ further the responsibilities, but rather to
permit appropriate supervision by the Commission. "In a context where the
Member States are both beneficiaries of the Community funds and responsible for
the implementation of measures, only the Commission is able to ensure that the
Community objectives are applied in a logical and consistent manner."*?

We should not look for full accountability just for the satisfaction of blaming
someone, but rather to have an ‘owner’ for the EU budget that can ensure policy
objectives are implemented in practice.

But as indicated earlier, full accountability is the natural outcome of a virtuous
process where objectives are clear and achievable.

2). Objectives in line with the resources.

The financial perspective is traditionally very much focused on ‘how much’ should
be made available, much less on ‘what’ in terms of clear objectives and,
particularly, on ‘how’ all this is expected to be achieved.

What we should certainly avoid is setting ambitious "all-embracing" objectives,
knowing already that they cannot be achieved because we lack funding or an
adequate administrative framework. Or both.

This would imply setting clear, selective, measurable objectives. And we should
also make sure that these objectives are achievable in practice. We should not set
the Commission an impossible task.

In this respect, the adequacy of administrative structures, at all levels (EU,
national), are a decisive factor for achieving objectives. For example, to what extent

% See European Court of Auditors, Opinion No 2/2005 on the proposal for a Council Regulation
laying down general provisions on the European Regional Development Fund, the European
Social Fund and the Cohesion Fund, paragraph 5.
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can the delegated administrations put forward, manage and maintain projects?
How much money can they ‘effectively’ absorb? How far can the Commission
ensure an effective supervisory role for today’s approximately 60 spending
programmes? Is there ‘European added value’ everywhere?

3). Prevention is better than cure.

Looking at the audit strategy for Structural Actions 2007-2009 one could read: “The
risks are that the new procedures will not be fully understood, that they will not be
properly complied with and that the responsible bodies will not have the know-how
and/or resources to apply them correctly.®

One question could be raised in this respect. Should, as the ‘principle of delegation’
would recommend, assurance on systems charged with implementing the EU
budget (whichever, at EU or national level) be a pre-condition for managing EU
funds? In other words, a ‘rating’ of systems prior to the bidding for EU money. Take
as an example the ‘Contract of Confidence’ model.

In particular, the question is whether "it would be desirable to make arrangements,
if not for an approval procedure, then at least for the Commission to oversee the
procedg/‘(es by which management and control bodies are appointed at national
level."

4). A dynamic of rewards.

Today we tend to apply a ‘defensive’ policy. In case of problems, we see ‘financial
corrections’ as a kind of ‘full-damage insurance’. But this expectation is not
confirmed by the reality.

A strategy based on ‘financial corrections’ may at the very best achieve what one
could call ‘buying’” with EU funds a ‘proper’ (formally legal) share of national
spending. It will not enforce the achievement of the objectives underlying the

policy.

We should therefore find ways to rebalance the system towards a more ‘positive’
approach, to reward systems that can effectively implement projects and achieve
objectives, to inspire trust and encourage best practices.

Such a concern might find satisfaction in the provision added to Article 275 TEC by
the Treaty of Lisbon, stating that in the framework of the discharge procedure “The

¥3ee Joint Audit Strategy for Structural Actions (2007-2009), March 2007, page 18.

% See European Court of Auditors, Opinion No 2/2005 on the proposal for a Council Regulation
laying down general provisions on the European Regional Development Fund, the European
Social Fund and the Cohesion Fund, paragraph 10.
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Commission shall also submit to the European Parliament and to the Council an
evaluation report on the Union's finances based on the results achieved {(...)".

5). 'Who fails pays’ principle.

One could consider whether the nature of the financial correction system should be
changed, from an instrument of pure recovery to a sanction system. Actually, we
would not start from zero. The regulation on the protection of financial interests and
the Financial Regulation already constitute a proper basis. Indeed, in order to have
a dissuasive effect, financial corrections should lead to recovery of funds from
beneficiaries.

The reference to Article 280 TEC inserted by the Treaty of Lisbon in the financial
provisions, according to which the Union and the member states shall counter
fraud and any other illegal activities affecting the financial interests of the Union,
reinforces the principle of equivalence between EU and national funds.

6). Policy ‘eligibility’ checks.

It is a matter of fact that the EU budget can pursue only a limited number of
objectives. The expected added value should play a fundamental role in the choice.
Policies should be assessed against their costs (all kinds of) compared to the
objectives. One could refer, in this connection, to the Protocol on the application of
the principles of subsidiarity and proportionality annexed to the Lisbon Treaty which
provides that "the reasons for concluding that a Union objective can be better
achieved at Union level shall be substantiated by qualitative and, wherever
possible, quantitative indicators”.

On top of the two ‘checks’ foreseen today (being in line with the own resources
ceiling and in conformity with the principles of subsidiarity/proportionality), there is
perhaps room for further checks to ensure a policy is ‘eligible’ under the EU
budget. For example, the European Parliament has stressed ‘“that an initiative that

is insufficiently verifiable should not be financed by public money”.*

The conditions for full accountability could well constitute another of these checks.
To show if, up to what point and how, the management and control of different
policies can be subject to complete acceptance of responsibility. This assurance
should be, in the full sense, one of the criteria for deciding that the objectives of the
action can ‘by reason of the scale or effects (...) be better achieved by the
Community”. [Article 5 TEC]

% |n this respect, the European Parliament referred to the Court of Auditors’ special reports on the
European Social Fund combating early school leaving and on rural development (see European
Parliament, Resolution of 24 April 2007 on the discharge for implementing the general budget of
the European Union for the financial year 2005, paragraphs 205 and 238).
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